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Introduction

Asking whether there is a specific protection of fundamental rights in the internal market and in the area of Freedom, Security and Justice may sound like an odd question. Fundamental rights are protected in the European Union, and this applies across the board, in all fields, for all matters falling under the jurisdiction of the Union (cf. article 6 point 2 TUE : “The Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, as general principles of Community law “). Nonetheless, if the market was brought into the world ignorant of fundamental rights, the area of Freedom, Security and Justice is born with a congenital malformation.

On the one hand, effective protection and promotion of fundamental rights is an essential condition for the consolidation by the European Union of the area of freedom, security and justice. Fundamental rights have a great chance to be affected to a larger extent by the development of the law in that field, because of the matters covered: the fight against criminality, in particular terrorism, immigration, asylum, border control... As the European Commission recently pointed: “the area of Freedom, Security and Justice has, inevitably, brought into sharp focus that the Union is increasingly touching on areas which, very directly, raise fundamental rights issues”
. In this area, more than any other, the Commission is required to confront delicate and controversial issues pertaining to the necessity and proportionality of possible limitations to fundamental rights
. The Commission went on citing, as an example, the long list of fundamental rights that may be affected by immigration and asylum policy: the prohibition of torture and inhuman or degrading treatment or punishment, the right to liberty and security, the right to respect for family life, data protection, the right to asylum, protection in the event of removal, expulsion or extradition, non discrimination, the rights of the child, the right to an effective remedy and to a fair trial
. In that particular field of immigration law, it is hardly debated that many delicate questions arise over and over again, requiring difficult assessments of fundamental rights violations. Therefore, the protection of these rights has been considered a very crucial matter and a core dimension of the area of Freedom, Security and Justice, from the beginning (as opposed to what happened for the internal market). 

On the other hand, quite unexpectedly, the European Union’s powers to ensure respect for fundamental rights in the area of Freedom, Security and Justice have been limited in different respects. Even though most initial limitations have been abolished by the Lisbon treaty, there remain a distinct and more cautious approach to the intervention of the EU and especially the Court of Justice in that field. Such limitation did not occur in the course of the development of the internal market. Indeed, encroachments upon fundamental rights are not so obvious in that field. However, in a number of instances, the development of legislation or case law devoted to the achievement of the internal market has faced serious challenges based on possible infringements of fundamental rights.  

For a number of reasons, including the fact that the EU is supposed to be submitted to one system of protection of fundamental right
, dualism emerges as a problem, when fundamental rights are concerned. As emphasized in the European Parliament’s resolution of January 2009
: “human rights issues cannot be artificially divided into areas under the first, second or third pillars, as the Member States choose to define the scope of the European Union's powers, because fundamental rights are indivisible and interdependent ». However, in the fields in which the internal market and area of Freedom, Security and Justice are overlapping, including, of course, free movement of people (both for EU citizens and third country nationals), the Court manages the diversity of the systems of protection without too much trouble (see for instance Commission/Spain, 31 Jan. 2006, C-503/03
 and Wolzenburg, 6 Oct. 2009, C-123/08
). There are good reasons to think that learning to reconcile the different logics, while maintaining specificities of the reasoning in each field, is not only what the future requires but, already, one of the most valuable features of the EU Supreme court. A Supreme court that cannot be compared to any national or international court, for that matter too, just as the EU system of protection of fundamental rights has no comparison, at national or international level.

The aim of this presentation is to describe, and possibly explain, this separation of the two areas (the internal market and the area of Freedom, Security and Justice) concerning fundamental rights protection. It is also to show that the system of protection of fundamental rights of the EU, in spite of its current evolution toward unity, will remain a system, where various logics coexists, and have to be coordinated, rather than simply erased. 

Our analysis will start with exploring the double historic track of inclusion of fundamental rights’ protection in the field of market rules and the area of Freedom, Security and Justice. It will then consider the features of dualism in the making and enforcement of the law and the limits to the uniformization of fundamental rights’ protection in the EU legal system.

I- A double historic track 

As the brief history outlined below shows, the inclusion of fundamental rights in the market and the area of Freedom, Security and Justice followed very different paths. 
1- Protection of fundamental rights in the Internal Market: an history of progressive integration 

How did fundamental rights find their way into internal market rules? The story is well known and should only be recalled quickly. Since the recognition in the Stauder case (ECJ, 12 Nov. 1969, 29/69) that fundamental rights had to be protected in the European Community as general principles of law, the ECJ insisted that fundamental rights deserved protection, referring, for their identification, to Constitutional traditions of Member States or international instruments, the ECHR mostly. Reference to fundamental rights was used in different ways in the course of the development of the internal market. 

As illustrated in the Rutili case (ECJ, 26 Oct. 1975, 36/75), reference to fundamental rights and the authority of the ECHR has sometimes been used to limit Member States’ power to restrict free movement rights in order to protect public order or national security. Fundamental rights have also played a role in reviewing other States’ justifications to maintain restrictive rules: as the Court noted, those justifications must be interpreted in the light of fundamental rights (see ECJ, 18 June 1991, C-260/89, ERT). This rather low-key line of evolution consists in co-development of both fundamental freedoms and fundamental rights. It was very well illustrated also in cases concerning free movement of persons, in which the principle of non-discrimination based on nationality and the right to family life have been granted a high level of protection. Such a protection is due to the contribution of those rights, according to the Court of Justice, to the development of free movement (see, for an example among many, ECJ, 11 July 2002, Carpenter, C-60/00 and, more recently, Commission/Spain, cited supra). In these cases, fundamental rights were considered as means to foster free movement.   
The other, more challenged series of cases, is composed of decisions, in which fundamental freedoms and fundamental rights are conflicting. As is well known, fundamental freedoms are sometimes used to call in question national ways to protect fundamental rights, triggering major tensions in Member States (see namely ECJ, Viking, 2007, C-488/05; Laval, 2007, C-341/05 and, for an earlier illustration, ECJ, Familiapress, 1997, C-368/95). In these cases, fundamental rights are brought forward as a defense against demands to set national laws or practices for free movement purposes. 

All in all, the list of fundamental rights protected in the EU by the ECJ’s case law concerning the four freedoms has progressively extended, and this incremental process recently culminated with the recognition of the right to strike as a « fundamental social right » (cf. the Viking and Laval cases, cited above). 

2- The area of Freedom, Security and Justice and fundamental rights:  immediate integration (but not without limits) 

Issues of asylum and immigration together with cooperation in civil and criminal matter have been inserted into the EU’s power in Maastricht. That it occurred under the 3rd pillar and was associated with an intergovernmental method departing from Community’s ways, is always pointed at to make it clear that this inclusion represents only a small step forward. Post Maastricht developments have shown, however, that the area of Freedom, Security and Justice would not remain on the side, with only limited chances of the new powers being exercised. In the treaty of Amsterdam, while Cooperation in police and judicial matters remained in the 3rd pillar (title VI of the TEU), the rest of the issues were communautarized (title IV ECT).

The emergence of the area of Freedom, Security and Justice in the Maastricht and Amsterdam treaties went together with fundamental rights’ protection becoming the backbone of the EU (as article 6 TEU illustrates). This was indeed one of the major changes in the European integration resulting from the new treaty on the EU: a change in the very nature of the EU. Competences to create the area of Liberty, Security and Justice were granted to the Union, at the time when fundamental rights’ protection became a central reference. As a result, and, as  opposed to what happened in the development of the internal market, fundamental rights could not be ignored, from the very beginning, in establishing the area of Freedom, Security and Justice. Yet, paradoxically, the area of Freedom, Security and Justice is built on a reluctance of Member States to abandon their power to the EU and, namely, to submit their decisions to judicial review by the ECJ. Thus, there is an initial gap between the protection of fundamental rights in the internal market (where the community method applies and all institutions function “normally”) and in the area of Freedom, Security and Justice, in which the ECJ’s jurisdiction is limited (we will come back to this later): a distance due to Member States’ will to maintain sovereignty in implementing security policies
. 
II- Dualism in the making of law 

Looking at developments taking place in the law making process, one can hardly point at major differences between the internal market and the area of Freedom, Security and Justice. However, Fundamental rights’ protection does not face the same challenges in the two fields. Conflicts between Fundamental freedoms and Fundamental rights has been faced with relative success on the internal market side. On the contrary, the logic of systematic integration of fundamental rights’ concerns in the legislation aiming at developing the area of Freedom, security and Justice only led, so far, to very controversial solutions.  

1- Confrontation and reconciliation of fundamental freedoms and fundamental rights
The internal market was (and still is) mostly the fruit of the ECJ’s case law, based on the basic articles of the EC treaty. Although (as previously mentioned) fundamental rights were not part of the legal package to begin with, they have become, in the last two decades, a “disrupting” element to market rules, that need to be taken into account, in order to avoid strong resistance to the internal market in Member States.

The same evolution has occurred in the framing of legislative instruments. Confrontation of fundamental freedoms and fundamental rights, and the need to reconcile the two, are taken into account in the drafting of legislation intended to achieve the single market. This concern is well illustrated in a series of instruments, which were adopted in the last two decades. For instance, regulation 2679/98 on the functioning of the internal market (adopted on 7 Dec. 1998) requires that the application of the alert mechanism to prevent obstacles to free movement of goods respects fundamental rights protected in Member States, with a special mention to the right to strike. The “television without border” Directive of 1989
 holds that it is intended to respect the right to free speech. Directive 95/46, in order to ensure free

movement of personal data focused on the protection of individuals with regard to the processing of personal data: free movement of data could not be achieved without ensuring that privacy was guaranteed a certain level of protection throughout the Community.
2- The uncertain outcome of the logic of immediate integration of fundamental rights within the area of Freedom, Security and Justice
The area of Freedom, Security and Justice is supposed to be built on the respect of fundamental rights. More generally, it is supposed to be an “an area of rights” according to the Commission
. This can be understood in different ways. The area of Freedom, Security and Justice is meant to grant rights to European citizens. Among those rights, of course, the right to move freely and the right to non-discrimination rank first. On another tone, the creation of an “area of rights” also requires that fundamental rights should be considered in the drafting of legislation in the different domains of the area of Freedom, Security and Justice, immigration law or the adoption of instruments for the cooperation in criminal matters, for instance. As previously mentioned, this inclusion from the outset is all the more needed that there are greater risks to see infringement of national constitutional rights leading to resistance by Member States’ constitutional courts and preventing proper implementation of EU legislative acts (see, for instance, the arrest warrant case before the German Constitutional Court).

The integration of fundamental rights throughout the process of drafting legislation in the Area of Freedom, Security and Justice was thoroughly described by the Commission in its Report on “the practical operation of the methodology for a systematic and rigorous monitoring of compliance with the Charter of fundamental rights” (2009). As an example of the « integrative » approach prevailing in this area, the Commission mentions the "asylum package" adopted in December 2008. According to the Commission, the package on asylum is an example of better targeting of recitals in terms of specifically addressing the rights, which are directly concerned by the proposal. The commission insists that this example will become the norm: the drafting of recitals should be better targeted to indicate exactly what rights are impacted by the relevant proposal and how the solutions found in the proposal serve to respect fundamental rights obligations. Whether a more specific motivation is enough to ensure compliance with fundamental rights can, of course, be questioned. All the more so as the acts adopted in the different segments of the area of Freedom, Security and Justice, have all raised many hostile reactions by human rights’ activists among others, even though the concern for fundamental rights’ inclusion was made clear enough
. 

As a matter of fact, the logic of integration is in fact very weak, for at least two reasons. First, reference to fundamental rights largely appears as a formal invocation, rather than a genuine concern. Acts may well formally rely on fundamental rights protection and insist that they were taken into account : this does not prevent them to pay only lip service to this protection. 

For instance, as far as the right to liberty is concerned, Directive 2008/115 on common standards for returning illegally staying third-country nationals is very restrictive: it opens large possibilities to detain people, way beyond many more protective norms applying in Member States. Another good example concerns protection of personal data. It is well known that collection of personal data is widespread in the area of Freedom, Security and Justice, namely in the field of immigration (under the SIS II, or the Visa Information System or for the purpose of the DNA data basis). This massive collection of personal data for security reasons, which is only to escalate in the coming years, has been vigorously criticized. Among the many reasons for this criticism is the risk of discrimination through ethnic profiling. Yet, neither directive 95/46 on the processing of personal data and the free movement of data nor directive 45/2001 on the processing of personal data by the Community institutions, aiming at protecting privacy, only applies in the field of community law, and not to third pillar developments, which are ruled by specific provisions adopted in the framework of Europol or Eurojust
. Only in November 2008 was a specific text protecting personal data in the field of criminal cooperation eventually adopted
. Overall, mechanisms put in place to protect the individual from misuse of their personal data were, until recently, considered to be weak and operate badly
. Similar remarks can be made concerning the right to defense and to a fair trial. As the Kadi case
 has shown, these rights were not sufficiently protected by the EU legislation in the field of anti-terrorism. Some contended that it was also true under the proposal of 2004 on the rights of criminal suspects (which was eventually abandoned last summer). That proposal was criticized for not meeting the minimum requirement of the ECHR. Even if the possible conflict with the ECHR remains controversial
, the reactions to the proposal confirm how difficult it is for the EU legislation to reach the level of protection of fundamental that is expected in a Union of rights.

The second reason explaining the weakness of the inclusion of fundamental rights in legislative acts has to do with the margin of discretion left to Member States in the implementation process.  In many instance, neither the effective level of protection nor the necessary reconciliation with other interests is decided at the EU level: this is left to national adjustments. The directive on the right to family reunification for third country nationals is a good example of large powers being abandoned in Member States’ hands, for them to ensure, namely, that fundamental rights are respected (see decision PE v. Council, 27 June 2006, C-540/03). The same is true concerning Directive 2008/115 on common standards for returning illegally staying third-country nationals: it requires Member States to take into account the ECHR when implementing the directive. Such a distribution of roles corresponds to the fact that many acts adopted by the EU institutions are only able to determine minimum requirements and can hardly go further than agreement on common thresholds, due to widespread diversity among Member States.

Fundamental rights mainstreaming is a policy that operates in both the internal market and the area of Freedom, Security and Justice. The Commission report on monitoring the respect of fundamental rights, for instance, does not distinguish internal market and area of Freedom, Security and Justice. The Agency for the protection of fundamental rights may intervene in both fields (although its participation in the drafting of legislation and in the process of adoption of these legislations has been strictly limited
). The new Directorate General of the European Commission in charge of Justice, Fundamental rights and Citizenship will be in charge of guaranteeing that fundamental rights are respected in all domains of EU jurisdiction. As a result, the two areas are not and should not be, in the future, so much in a distance in so far as the framing of legislation is concerned. There is a difference, nonetheless, which flows from the difficulty faced by the EU legislator when attempts are made to achieve effective reconciliation of fundamental rights and conflicting interest in the area of Freedom, Security and Justice. This is all the more problematic, as we will see now, as there are less actions available to review legality of acts adopted in that field. 

III- Dualism in the enforcement of EU law by the Court of Justice 

Focusing on the role of the European Court of Justice in the two areas, we would like to show that, even if the role of the Court has been strictly limited in the area of Freedom, Security and Justice, it is has asserted more clearly and more efficiently its ability to protect Human rights in that area than under internal market rules.
1-The weakness of Fundamental rights in the ECJ’s case law enforcing internal market’s rules
Under internal market’s rules, all judicial actions envisaged by the EC treaty (now TFEU) are accessible.  To be sure, it is always necessary to show that the situation is not an internal situation but lies within market reach (this is always a prerequisite, even if the notion of “purely internal situations” has been conceived rather narrowly in the last period
). In addition, judicial review of the legality of acts adopted by the EU for the achievement of the internal market is not too largely open, due to limitation of locus standi. But this problem also exists in the area of Freedom, Security and Justice
. 

However, only in rare case has a violation of fundamental rights been censured by the Court of Justice, as opposed to the many instances in which breaches to fundamental freedoms are identified. This can be explained by the fact that most cases dealing with fundamental rights are cases in which those rights are invoked as limits to fundamental freedoms: their protection is not sought as such but brought forward as a means to avoid a violation of market’s rights to be found. The internal market is the realm of protection of fundamental freedoms and these freedoms rather trigger limits to the protection of fundamental rights than the expansion of those rights. In some cases, nonetheless, the Court has construed EU law in unexpected ways, in order to ensure protection of fundamental rights. Protection of family life is the best example of such an interpretation of market rights for fundamental rights purposes
.
2- The role of the Court of Justice as a supreme court in the area of Freedom, Security and Justice
In the area of Freedom, Security and Justice, the jurisdiction of the Court has been strictly limited, to begin with.  In the 1st pillar, article 68 point 1 introduced limits to preliminary ruling: the procedure was open only to Courts against whose decisions there is no judicial remedy. The possibility granted to the Commission, the Council and the Parliament, as a counterpart, to ask a question for interpretation to the ECJ could not make up for this limit to the Court’s power. In addition, no review of measures taken by member states in order to protect public order and public security was possible
.

In the fields covered by 3rd pillar provisions, jurisdiction of the ECJ was also limited in various respects. As far as preliminary ruling is concerned (art 35 TUE, before Lisbon), no reference was possible for provisions of primary law
. In addition, preliminary ruling depends on a declaration by national governments to accept the preliminary ruling procedure and they can choose to limit this procedure to courts against whose decisions there is no judicial remedy
.  
Besides restrictions to preliminary ruling, there is no general jurisdiction of the Court of Justice (see article 46 TUE). In particular, according to article 35 (5), the Court of Justice shall have no jurisdiction to review the validity or proportionality of operations carried out by the police or other law enforcement services of a Member State or the exercise of the responsibilities incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of internal security. To be sure, article 35 (6) allows the Court to adjudicate on secondary legislation adopted under the 3rd pillar: “The Court of Justice shall have jurisdiction to review the legality of framework decisions and decisions in actions brought by a Member State or the Commission on grounds of lack of competence, infringement of an essential procedural requirement, infringement of this Treaty or of any rule of law relating to its application, or misuse of powers.” But no action for failure by the Commission is possible when instruments adopted for judicial and police cooperation are concerned.   

Overall, under the EU and EC treaties, judicial protection of individual was undermined in various ways. As a result, for instance, in case in which a EU measure was suspected to be invalid, national courts could be left with no possibility at all to refer to the ECJ, while they could not either declare the measure invalid. Measures violating fundamental rights could remain unchallengeable, except before constitutional courts or the European Court of Human rights. In addition, national measures to protect public order or internal security were immunized from EU control, to the detriment of individual rights. The impact of such limitation is quite obvious, when compared with the role played by the court in the field of the internal market. In that field, the possibility for Member States to invoke public order to take restrictive measures concerning the free movement of people is strictly limited.

As a matter of fact, the situation will change dramatically with the Lisbon treaty. A title V of the TFUE is devoted to the area of Freedom, Security and Justice and no separation between the first and third pillar remains. Access to the ECJ is no longer limited: the Court has a general jurisdiction over both the TEU and the TFUE
. Judicial review has been extended, and may apply to acts taken under Europol or Eurojust cooperations. Preliminary ruling procedure is unified
. In addition, a new fast procedure is mentioned in the treaty for dealing with cases in which people are in custody, which purpose is to abide by article 6 ECHR
. Although this procedure applies in all cases, in which people are detained, it will indeed have a major role in the area of Freedom, Security and Justice (especially when illegal immigration is concerned).

However, normalization is still uncompleted. In the field of judicial cooperation in criminal matters and police cooperation, the ECJ continues to be deprived of any jurisdiction to review the validity or proportionality of operations carried out by the police or other law enforcement services of a Member State or the exercise of the responsibilities incumbent upon Member State with regard to the maintenance of law and order and the safeguarding of internal security
. Transitional provisions are also applying, and even though they are applicable for a maximum period of five years, there will be a rather long period during which the Court’s jurisdiction will remain limited

In this context, it is interesting to note that the Court of Justice has been very concerned by ensuring a high level of protection of fundamental rights in the area of Freedom, Security and Justice, since the inception of that new internal area of the EU. For instance, the Court has been bold enough to require a higher degree of protection of the right to a fair trial than the European Court of Human rights in the Kadi case (cited above). It has required respect of fundamental rights in the use of the SIS, insisting that the principle non bis in idem applies to third country nationals
. The Court used fundamental freedoms and the right to family life to limit the effect of the SIS on police measures limiting the entry on the territory of a Member State
.

Conclusion

In the area of Freedom, Security and Justice, as in the internal market, the Court of Justice is the major actor in the EU system of protection of fundamental rights. This should come as no surprise: the ECJ plays the role of a Supreme Court for EU. The Court of Justice has, in both fields, performed a decisive role in making the Community and the Union a 'Community' and a Union of law. Nonetheless, there remain, and will remain, differences in the protection of fundamental rights, depending on whether it is ensured under internal market rules or in the area of Freedom, Security and Justice. 

In the area of Freedom, Security and Justice, the Court can give full force to fundamental rights because claims are based on those rights, not used as a defense to a restriction of a fundamental freedom. Apart from restrictions to its jurisdiction, it is playing the role of a genuine constitutional court, in charge of protecting fundamental rights and balancing conflicting interest, if needed. This will be even more the case, when the EU accedes to the ECHR: it will have to make its position as the Supreme Court of the EU less questionable than ever. The ECJ will need to distinguish itself by a high level of protection, which is probably easier to reach within the small Europe.

In the internal market logic, the historical background remains powerful: the Court has built its strength and legitimacy on the protection of fundamental freedoms. In that field, fundamental freedoms have been the cornerstone of the development of the Court of Justice as a Supreme Court, when fundamental rights’ legal status was uncertain. In dealing with Fundamental freedoms the Court has not only experimented its method of interpretation, it has pushed the limits of the European integration, and presented itself as the major force toward a more integrated Union, in times when the system goes into a stalemate. The court has conceived the market as a cement of integration. This is an invincible bias. 

This remark about the court applies to the whole system. As the Lisbon treaty shows, it is a long way to uniformization of the law in the different areas of EU Law. There are different “Legal Europes”, which need to coexist. This requires all European authorities, especially courts, to master the skills required to combine, compare, and contrast. This is the complexity of today’s Europe. We should not refuse it. Rather, we should try to reap the fruits of diversity. It takes being comparatists, in renewed ways.
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